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Abstract: Legitimate political institutions sometimes produce clearly unjust laws. It is widely 
recognized, especially in the context of war, that agents of the state may not enforce political 
decisions that are very seriously unjust or are the decisions of illegitimate governments. But may 
agents of legitimate states enforce unjust, but not massively unjust, laws? In this paper I respond to 
three defenses of the view that it is permissible to enforce these unjust laws. Analogues of the 
Walzerian argument from patriotism, the Vitorian epistemic argument, and the proceduralist 
argument found in Rawls, Estlund, and others fail to show that law enforcement is usually 
permitted to enforce unjust laws. Finally, I develop a proceduralist argument for the thesis that law 
enforcement is permitted to disregard unjust laws. I conclude by considering objections concerning 
the problem of optimizing society for justice and the problem of law enforcement agents with 
deplorable moral beliefs.   

 

 

 

Some laws are clearly unjust. Despite our best efforts at producing political institutions that are as 

close to ideally just as possible, our political procedures do not always produce just outcomes. 

Perhaps the most widely-discussed contemporary examples are the laws which prohibit drug use 
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and related “Stop and Frisk” policies.1 Police departments have come under federal and public 

scrutiny due to their sometimes-racist enforcement of laws. For example, the Department of 

Justice’s reports on the Ferguson, MO, Baltimore, MD, and Chicago, IL police departments 

describe morally and legally problematic and sometimes appalling police practices.2 These practices 

have contributed to widespread distrust of and discontent with law enforcement, most visibly in the 

Black Lives Matter movement. 

This raises a number of interesting questions. Is it permissible for law enforcement to 

enforce unjust laws and policies? Is it morally required? Or is it permissible for law enforcement to 

disregard unjust laws and policies? In this essay I shall investigate these questions. My concern here 

is not with whether a police officer may ever disregard the law. All reasonable accounts of political 

authority grant that there are some things that states, and agents of the state, may not do. And 

clearly some governments lack legitimacy, making some of their law enforcement impermissible. 

Instead, I am concerned with a restricted version of these questions: may law enforcement officers 

enforce unjust laws that are not massively unjust, and that have been created by legitimate 

governments? 

At bottom, this is a question about whether agents of the state may carry out unjust 

decisions of generally just and legitimate political institutions. This question parallels one in just 

war theory. There, the question is whether agents of the state— in this case soldiers—may follow 

                                                
1 Uncontroversial examples include the Fugitive Slave Act of 1793 (and the later 1850) in the 
United States. These laws required law enforcement officers to return escaped slaves to their 
“owners.” 
2 Department of Justice Investigation of the Ferguson Police Department, Investigation of the 
Baltimore City Police Department, and Investigation of the Chicago Police Department. 
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unjust orders in just wars. There too the question is restricted in important ways. Some orders may 

be so far beyond the pale that it is obvious that they may not be followed. The order to carry out a 

genocidal mission may not be followed. Some orders will come in unjust wars, and therefore there 

will be a presumption against following them.3 But there remains a range of cases in which the 

order is unjust, though not extraordinarily so, and is made in a just war. Should the soldier follow 

the order, and is he acting wrongly and deserving of blame if he does? 

Philosophers have defended a variety of positions on these questions as they arise in just 

war theory. The positions fall on a spectrum. On one end, Michael Walzer defends an extremely 

permissive position. Soldiers may follow unjust orders in war, so long as they don’t violate the 

rules of jus in bello. The value of patriotism overrides competing values in these circumstances, such 

that soldiers do not act wrongly or blameworthily in obeying these unjust orders.4 Alternatively, 

one might argue that soldiers are licensed to carry out unjust orders because, given their limited 

epistemic positions, they are permitted to defer to the judgement of their commanding officers and 

political institutions. Francisco de Vitoria defends a position like this.5 On the other end of the 

spectrum, Jeff McMahan and Jason Brennan deny that there are special permissions for agents of the 

state. They may not follow unjust orders, with very few exceptions.6 David Estlund falls in 

between these two positions. On his view, if the unjust orders are the output of a political decision-

making procedure which tends to get the right results, then the soldier must follow the unjust 

                                                
3 Though, as I will discuss later, some just war theorists think that an order coming in an unjust war 
may still be obeyed. 
4 Walzer, Just and Unjust Wars. 
5 Vitoria, “On the Law of War”. 
6 McMahan, Killing in War, and Brennan “When May We Kill Government Agents? In Defense of 
Moral Parity.” 
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order. In such a case, the unjust order is an “honest mistake” and possesses legitimacy and 

authority.7 This permits soldiers to follow the orders without wrongdoing or blame.  

In this paper I argue that in the context of domestic law enforcement, the permissive 

positions are mistaken. The analogue of Walzer’s and Vitoria’s positions fail. I argue also that the 

proceduralist position (e.g. Estlund’s position) has less traction in non-ideal circumstances than it 

might at first seem. More important, there are proceduralist reasons for concluding that law 

enforcement may refuse to enforce unjust laws. I do not, however, endorse a position analogous to 

McMahan’s or Brennan’s. I leave it open that a proceduralist argument can sometimes license 

enforcing unjust laws. Nevertheless, there is a strong moral case against the enforcement of unjust 

laws in actual societies. 

I shall begin by responding to the Walzerian argument from patriotism. I then turn my 

attention to the epistemic and proceduralist defenses of enforcing unjust laws with the aim of 

showing that they face a number of serious problems when applied to real institutions. I develop a 

proceduralist defense of refusing to enforce unjust laws before concluding.  

1. National partiality and duties of patriotism 

Walzer claims that the value of patriotism often overrides many competing values in war.8 

Therefore, the argument goes, soldiers are often permitted to follow unjust orders in war. There is 

a similar position one could take up in the present context: when the value of patriotism and 

                                                
7 Estlund, “On Following Orders in an Unjust War,” 221. 
8 This is Estlund’s interpretation of Walzer. See Estlund “On Following Unjust Orders in Just 
Wars, 215. For Walzer’s claim that we “draw a line between the war itself, for which soldiers are 
not responsible, and the conduct of the war, for which they are responsible,” see his Just and Unjust 
Wars, 38. 
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carrying out the demands of one’s nation conflicts with competing moral values, members of law 

enforcement may enforce unjust laws. This argument fails in the context of law enforcement ethics. 

Is national or patriotic partiality morally justified? There is, I think good reason for 

skepticism about this claim. Aren’t fellow citizens, especially in large countries, essentially 

strangers in the same way the non-fellow citizens are? And if national partiality is justified, then 

why not racial or gender-based partiality?9 Let us, however, assume that national partiality is 

justified. Whereas this might seem sufficient to justify Walzer’s actual position, it is clearly not 

sufficient to justify the analogous position in the ethics of law enforcement.  

Soldiers have moral reasons grounded in national partiality to obey the orders of their 

commanding officers or their state, but no similar reasons to the soldiers and citizens of the 

opposing state.10 Members of law enforcement, on the other hand, have moral reasons grounded in 

partiality to those subject to their authority. The plausible bases of national partiality will 

themselves generate moral reasons of partiality had by law enforcement to citizens. This is made 

clear by considering a number of popular accounts of national partiality. 

Perhaps national partiality is grounded historically. As Thomas Hurka describes such a 

view, “partiality is justified when the members of a group have worked together in the past to 

produce significant benefits”.11 If this is right, then the moral significance of conationalism that 

grounds national partiality is the source not only of moral reasons to obey the decisions of one’s 

                                                
9 For thorough discussion of this topic, see The Morality of Nationalism edited by McKim and 
McMahan. 
10 Plausible justifications of partiality claim that partiality is constrained by the moral rights of others 
(see Hurka, “The Justification of National Partiality,” 155), so it is unlikely that Walzer’s actual 
position succeeds even if we grant that national partiality grounds very strong moral reasons or 
duties. 
11 Hurka, “The Justification of National Partiality”, 155. 
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political institutions, but also the source of moral reasons to respect the interests of one’s 

conationals.  

Defenses of national partiality often rely on comparisons to familial partiality. If similar 

relationships obtain between conationals and family members, then the grounds of national 

partiality are robust. Familial partiality is sometimes defended by appeals to the need for 

flourishing. Perhaps national partiality is also grounded in the need for flourishing. We need to 

identify with groups in order to flourish and the nation (like the family) is one of the groups with 

which we must identify.12 But certainly individuals need to be free from subjection to unjust laws in 

order to flourish. If flourishing grounds national partiality, it also grounds moral reasons of some 

stringency to refrain from enforcing unjust laws. 

Alternatively, David Velleman claims that parents have special obligations to their children 

because they have “thrown them into a predicament”.13 This might justify parental partiality. But to 

throw someone into a predicament is to cause their vulnerability. Surely the enforcement of unjust 

laws causes vulnerability. And because some laws are unjust, members of law enforcement will 

have reasons of partiality to refrain from enforcing unjust laws which are grounded in the same 

facts. 

I have not, of course, canvassed all of the justifications of partiality. But dominant 

justifications of partiality, those that might justify national partiality, also generate moral reasons to 

refrain from enforcing unjust laws. Any plausibility that Walzer’s position had in the context of just 

war theory comes from the asymmetric relations between soldiers and their opposition. Whereas 

                                                
12 This is an overly simplified version of the partiality argument. See Lichtenberg’s “Nationalism, 
For and (Mainly) Against” for discussion of this argument. 
13 Velleman, “The Gift of Life”, 251. 
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soldiers (might) have duties of patriotism grounded in national partiality to obey unjust orders, they 

lack similar duties to opposing soldiers or members of opposing states. Any account that grounds 

duties to enforce unjust laws in national partiality will simultaneously, for the same reasons, ground 

duties to refrain from enforcing unjust laws. 

2. The epistemic argument 

Whereas the argument from national partiality held that duties of patriotism license the 

enforcement of unjust laws, the epistemic position claims that members of law enforcement are 

permitted to enforce unjust laws because they’re not in a position to have justified beliefs on the 

justice of the laws they are tasked with enforcing.14 

More specifically, the epistemic argument says that agents of the state are permitted to 

defer judgements about the justice of a law to their superiors or the decision-making process that 

generated the law. The details of the argument will depend on the law enforcement agent in 

question. Because police officers have a full-time job of enforcing the laws, and their commanding 

officers and politicians have full time jobs thinking about which laws to enforce and how to enforce 

them, the division of labor requires police officers to obey orders and enforce laws, just or not. On 

the other hand, federal and state prosecutors, especially those who are elected to their position, 

have only the voters and the legislatures to defer to.15 

                                                
14 Jeff McMahan attributes this position in the context of just war theory to Francisco de Vitoria. 
See Vitoria “On the Law of War”. See also McMahan’s discussion of Vitoria on subjective and 
objective permissibility in Killing in War, 111. Much of this section draws on McMahan’s discussion 
of the epistemic argument in the context of war. 
15 Later in this paper I discuss the role of law enforcement discretion in the criminal justice system. 
For now, notice that because prosecutorial discretion is a core feature of the system, prosecutors 
have much weaker reasons to defer to the legislature.  
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 In the context of just war theory, McMahan claims that soldiers have an excuse to follow 

an order which seems unjust if their commanding officer or their government has a strong track 

record being right on these matters.16 If one’s commanding officer has almost never ordered one to 

do something unjust, or if one’s government has almost never waged an unjust war, then they earn 

the benefit of the doubt, so to speak.  

In this section I want to show that the nature of domestic law enforcement undermines the 

epistemic argument. Soldiers and police officers are sufficiently different that even if one were 

sympathetic to the argument in the context of war, there aren’t similar reasons to be sympathetic 

to it in the present context. First, though, it is important to consider what is required in order for 

the argument to generate a permission for enforcing unjust laws. 

The argument requires a distinction between subjective and objective permissibility. One is 

subjectively permitted to perform an action when one reasonably believes that it is permissible to 

do so, and it would in fact be permissible to do so if the reasonable belief were true.17 One is 

objectively permitted to perform an action when it is in fact permissible to A (where permissibility 

is determined by facts in the world, e.g., whether performing the action maximizes value). 

If subjective permissibility is all that there is to permissibility, then the epistemic argument 

can generate the conclusion that it is often permissible simpliciter for law enforcement to enforce 

unjust laws. This will be the case when a police officer reasonably believes that the law she is 

enforcing is just. If it is impermissible to enforce laws that prohibit the sale of unpasteurized cheeses 

                                                
16 McMahan, Killing in War, 119. 
17 See McMahan’s discussion of this in Killing in War, 62. Arguments for the “moral equality of 
combatants,” or the view that soldiers are permitted to kill other soldiers in war even if they are 
part of a military which is waging an unjust war, often rely on subjective permissibility. 
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which have been transported across state lines, but the police officer, upon reflecting on the body 

of laws she must enforce, comes to reasonably believe that this law must also be just, then it would 

indeed be permissible to enforce this law. Notice that even if the police officer feels some 

reservations about seizing the property of and arresting a seller of unpasteurized cheese, it is 

possible to be justified in believing that, nevertheless, it is the right thing to do. 

But consider a police officer deciding whether to enforce the Fugitive Slave Act. Suppose 

also that the police officer has a reasonable belief that this is a just law, and would therefore be 

permissible to enforce. It may be that there are no circumstances under which this would be a 

reasonable, justified belief. But granting for the sake of argument that in this scenario it is a justified 

belief, it nevertheless seems impermissible for the police officer to enforce this law. This suggests 

that subjective permissibility does not make for permissibility simpliciter.  

If subjective permissibility is not all that there is to permissibility, and whether it is 

permissible simpliciter to do something is determined by objective permissibility, then the epistemic 

argument will generate the conclusion that often members of law enforcement are only excused for 

enforcing unjust laws. They are, nevertheless, not permitted to enforce them. 

If subjective permissibility generates only excuses, the epistemic argument does not 

succeed. But because some think that subjective permissibility generates actual permissions, we 

should investigate the justification members of law enforcement have for their beliefs that the laws 

they are enforcing are just, and that it is all-things-considered permissible for them to enforce the 

laws. First, we must ask what the standard for justification in these circumstances is.  

We often hold a small amount of justification for our beliefs. And often, this small amount 

of justification licenses certain behavior. If the moral stakes of some action are negligible, then a 

small amount of justification can license behavior. If, on the other hand, the moral stakes are large, 
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then one requires a large amount of justification to license their behavior. This means that in many 

cases, police officers require significant justification to make the enforcement of an unjust law 

permissible. 

Democratic governments often have very many laws. It is reasonable to assume that a 

majority of them are just. This does not by itself give members of law enforcement the sort of 

justification they need. We know beyond a reasonable doubt that a number of laws enforced in the 

past are unjust. Governments pass different types of laws, and some types of laws are more likely to 

be unjust. These include paternalistic laws, laws that create victimless crimes, and laws the 

enforcement of which are likely to be counterproductive.18 Finally, some laws carry very harsh 

penalties like decades or a lifetime of imprisonment. Any time a law criminalizes some behavior, 

and there are clear parallels to previously enforced unjust laws, the law is more likely to be an 

unjust law. In these cases, the stakes are raised, and so is the degree of justification required to 

license enforcing such laws. The same is true for laws that carries exceptionally harsh penalties.. In 

these cases, unreflectively obeying orders is epistemically irresponsible.  

Often, the considerations that will lead a law enforcement officer or member of the public 

to have reservations about the justice of a law are rather plain. It is widely held that in general, 

governments ought not to protect individuals from themselves. So a law against the sale of 

unpasteurized cheese that has been transported across state lines is prima facie unjust. It is common 

knowledge that, for instance, cigarettes are very dangerous, but legal, and that justice does not 

                                                
18 For a philosophical treatment this point, see Douglas Husak’s work on this topic in 
Overcriminalization: The Limits of the Criminal Law. For a law enforcement perspective, see the Law 
Enforcement Action Partnership on why drug prohibition and incarceration for other criminal 
behavior is ineffective: https://lawenforcementactionpartnership.org/our-issues/drug-policy/, 
retrieved 4/25/2017.  
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demand cigarette prohibition. It therefore strikes me as seriously implausible to suppose that a 

member of law enforcement would be justified in believing that the unpasteurized cheese law in 

question is just. 

For a more serious example, consider the criminalization of recreational drugs. Here too 

there is evidence that governments may have erred by passing an unjust law. This evidence is 

common knowledge. Alcohol prohibition in the United States is widely considered a mistake, and 

an unjust one too. So governments have a mixed track record on laws that criminalize recreational 

substances. Because this type of law is perhaps more likely to be unjust than others, the law 

enforcement officer must consider the justice of this particular law; she cannot rely upon the 

general reliability of her government. In other words, the reference class for the officer is not all of 

the laws on the books. The justice of a law prohibiting double parking does not make it more likely 

that drug laws are just. The reference class is other, similar laws (those that prohibited alcohol, for 

instance). 

Members of law enforcement thus often lack very strong justification for their belief that the 

law they are enforcing is just. When the enforcement of a law is extremely high stakes, as in drug 

prohibition (though perhaps not in unpasteurized cheese prohibition), the officer will not have 

sufficient justification to enforce the law. In these cases, the epistemic argument fails.  

Finally, the epistemic argument makes two unwarranted assumptions. First, it assumes that 

democracies have a high enough probability of getting the right answers through joint deliberation 

that we are justified in deferring to democracies on matters of justice. Democratic theorists use 

different arguments to establish the superiority of democratic deliberation. One popular argument 

appeals to the Condorcet jury theorem to prove that democratic deliberation is highly successful. If 

these, or other mathematical defenses of collective decision-making established that democracies 
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are considerably better than individuals on matters of justice, then the epistemic argument might 

succeed. Evaluating these arguments is clearly too large a task for this paper. But there are good 

reasons for skepticism. In his work on democratic authority, Estlund claims that the jury theorem is 

irrelevant to actual democracies.19 Brennan critiques a number of epistemic arguments for 

democracy.20 One of the major problems is that voters and representatives are susceptible to biases 

and thus tend not to reason well on political matters. My claim is not that democratic deliberation 

is bad, but rather that reliability of democratic deliberation is itself controversial. Were someone to 

appeal to the epistemic argument, they would need to show that members of law enforcement 

were justified in deferring to their superiors and democratic deliberation.  

Second, this argument runs the risk of assuming that members of law enforcement are 

incompetent with respect to moral reasoning. Just war theorists, including Walzer, claim that 

soldiers are responsible for abiding by certain moral rules (jus in bello). Similarly, we should think 

that members of law enforcement are also responsible for abiding by certain moral rules. To think 

that law enforcement is incapable of making determinations about the justice of a law is offensive to 

police officers and patently mistaken.  

A natural objection is that it is impossible for a police officer to have considered 

judgements on all laws, and if my position demands this, then my position must be false. Rejecting 

the epistemic argument, however, does not require too much of police officers. Many of the laws 

they enforce are quite clearly just, and we don’t need to appeal to a comprehensive moral doctrine 

to see this. Prohibitions on violent crimes and property crimes are justified by common sense 

                                                
19 Estlund, Democratic Authority: A Philosophical Framework. 
20 Brennan, Against Democracy.  
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morality. Rejecting the epistemic argument places demands on police officers only in a narrow 

range of cases.21 

One might also object that this sort of deliberation already happens in groups like police 

unions. Group deliberation about these matters does not change the situation much. While some 

police unions, for example, may enthusiastically support draconian drug laws or laws that create 

victimless crimes, other groups police do not. In addition, some police groups recognize that failure 

to enforce a law is in some circumstances the appropriate thing to do.22 

In sum, the epistemic argument claims that members of law enforcement may defer to 

their commanding officers and governments on the justice of a law, thus licensing their 

enforcement of unjust laws. This argument works only if subjective permissibility generates 

genuine or objective permissions, but there’s good reason for skepticism about that thesis. Even if 

that thesis is true, given the stakes of their decisions, members of law enforcement do not have 

strong justification that the laws they enforce are just in the relevant circumstances. Unlike soldiers 

in war, whom nearly all theorists agree are still constrained by the rules of jus in bello, law 

enforcement officers are in much more complicated situations. The relevant track record, then, is 

more fine-grained than in decisions in war. Governments do not have perfect track records. When 

                                                
21 Again, these cases include paternalistic laws, laws which create victimless crimes, and laws which 
have harsh sentences. It is hard to see how it is objectionably demanding to require a police officer 
to think hard about whether, for example, to arrest someone for possessing a small amount of a 
recreational drug in a jurisdiction with “three strikes” laws wherein the officer knows that an arrest 
has a real possibility of sending someone to jail for decades or life for a relatively minor infraction. 
22 The International Association of Chiefs of Police say in their code of ethics that “it is important to 
remember that a timely word of advice rather than arrest which may be correct in appropriate 
circumstances-can be a more effective means of achieving a desired end.” Available at 
http://ethics.iit.edu/ecodes/node/3353. 
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a law may be unjust, and this is noticed by the officer or members of the public, the officer cannot 

simply defer to the general reliability of a government. Thus, the epistemic argument fails to 

license the enforcement of unjust laws on the grounds that an officer may simply defer matters of 

justice to others.  

3. The proceduralist argument in defense of enforcing unjust laws 

Let us now turn to a more modest argument for the view that law enforcement is 

sometimes permitted to enforce an unjust law. One of the distinctive features of this view is that 

unlike the epistemic argument, it licenses the enforcement of laws which the officer knows is unjust. 

Further, its epistemic requirements are less demanding. According to instrumentalist 

proceduralism, if the political procedure which generated a law meets certain (at least partly 

instrumental) criteria, members of law enforcement may (and perhaps are even obligated to) 

knowingly enforce unjust laws.23 

Proceduralism in political philosophy is the view that some properties of a political 

procedure transfer to the procedure’s outputs. Rawls’s distinction between perfect and imperfect 

procedures is well known.24 According to the distinction, a procedure is perfect when it is 

guaranteed to achieve an independently specified desirable outcome (e.g., “I cut, you choose” is 

guaranteed to achieve the fair outcome of equal distribution of cake). A procedure, like our actual 

political or judicial procedures, are imperfect when they are not guaranteed to achieve an 

independently specified outcome. 

                                                
23 I owe the “instrumental proceduralism” terminology to personal correspondence with David 
Estlund. Instrumental proceduralism is any form of proceduralism that incorporates at least some 
instrumental considerations. 
24 Rawls, A Theory of Justice, 74. 
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Proceduralists claim that a suitable, though imperfect, procedure will make its outputs 

authoritative. If a law is authoritative, then law enforcement agents are permitted to enforce it, and 

citizens are obligated to comply with it. Rawls says on this topic that 

The injustice of a law is not, in general, a sufficient reason for not adhering to it any more 

than the legal validity of legislation (as defined by the existing constitution) is a sufficient 

reason for going along with it. When the basic structure of society is reasonably just, as 

estimated by what the current state of things allows, we are to recognize unjust laws as 

binding provided that they do not exceed certain limits of injustice.25 

Estlund similarly remarks that in the context of a jury’s decision, 

the legitimacy and authority of the verdict are not canceled just whenever the jury is 

mistaken. If they were, then jailers and police officers ought not to carry out the court’s 

judgment, but should rely on their own judgment of the defendant’s guilt or innocence. 

That conclusion would be the striking and heterodox one.26  

Notice that this is thought to be true on distinctively proceduralist grounds. In other words, the 

position explicitly does not rely (solely) on consequentialist considerations.27 Even if disregarding a 

law in a particular instance would not lead to disastrous results, the officer may not disregard it. 

The proceduralist in this context will claim that if an unjust law is produced by a legitimate 

                                                
25 Ibid, 308. 
26 Estlund, Democratic Authority: A Philosophical Framework, 110. 
27 Though Rawls in A Theory of Justice (§57) does help himself to consequentialist considerations in 
his discussion of civil disobedience, Estlund (Democratic Authority: A Philosophical Framework, 164) is 
quite clear that he is not making a consequentialist argument. 
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government, then members of law enforcement are typically required to enforce it. They may 

decline to enforce it, but they must do so by resigning from their position.28 A fortiori, the member 

of law enforcement is permitted to enforce the unjust law. 

Proceduralists require that the procedure meet a certain level of reliability in order for the 

procedure to confer legitimacy on its output. Estlund sets the bar at “better than random.”29 We 

want procedures to meet a modest epistemic requirement, but we don’t want to end up with a 

“correctness” theory of political legitimacy in which the decision or law is authoritative only when 

the decision is correct.30 This allows us to avoid the problem of political instability that arises from 

disagreement about what is actually correct while maintaining an epistemic component in our 

justification of political decisions.  

I shall not argue in favor of a correctness theory of when officers may enforce laws.31 I shall 

remain agnostic on the truth of proceduralism. It may be that when a law or other political decision 

is an “honest mistake” it is permissible for members of law enforcement to carry it out.32 Instead, I 

want to explain some cause for concern about the reliability criterion for the permissibility of 

enforcing unjust laws.  

Estlund’s “better than random” requirement sets the bar too low. It also fails to take into 

account other important features. There are, I suggest, actually three criteria procedures must 

meet in order to make their outputs authoritative. If an unjust law is to be authoritative on 

                                                
28 See Estlund’s discussion of this in “On Following Orders in an Unjust War,” 217. 
29 Estlund, Democratic Authority: A Philosophical Framework, 116. 
30 Ibid, 99. 
31 See Brennan, “When May We Kill Government Agents? In Defense of Moral Parity” for an 
example of this strategy. 
32 Estlund, “On Following Orders in an Unjust War,” 221. 
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proceduralist grounds, then it will be the result of (1) a highly reliable procedure which (2) distributes 

its failures in a relatively uniform way and that (3) has not failed in a predictable or systemic way. I 

lack the space to fully defend this claim here, but I shall offer some considerations in favor of it. Let 

us discuss each in turn. 

The first criterion sets the bar much higher than fifty percent. To see why proceduralists 

should do this, consider other normative procedures. We can think of reliable belief formation 

processes as types of normative procedures.33 They are procedures which confer some normative 

property (justification, knowledge) upon their outputs (beliefs of a certain sort) when a reliability 

criterion is met. But if a process is only fifty percent reliable, then it will confer very little 

justification. And surely it will not confer knowledge. Given the stakes of political decisions (they 

are often literally life or death decisions), it is natural to conclude that authority is more like 

knowledge than justification. For those not persuaded by the analogy, notice that authority comes 

in degrees. If a procedure is barely reliable, we should think that it confers barely any authority. 

Presumably it requires a substantial amount of authority to justify the enforcement of an unjust law 

given the countervailing moral considerations.  

The second criterion requires that when a political procedure fails, it distributes those 

failures relatively uniformly. The reason for this stems from the purpose of justifications of political 

authority. We want to be able to justify political decisions and laws to those who are bound by 

them. But if we have a political procedure which is highly reliable (say ninety percent reliable), but 

                                                
33 Process reliabilists in epistemology are proponents of what I’m calling normative proceduralism. 
If process reliabilists are fallibilists, then like political proceduralists, an outcome of a procedure 
could be knowledge even if it is not correct. In other words, a belief could be knowledge even if 
not correct, and a law could be authoritative even if not just. 
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a certain segment of the population shoulders all of the failures (all ten percent) of that procedure, 

it is hard to see how we could justify the procedure to members of that group. They would surely 

be within their rights to complain about the state of affairs and to deny the authority of the 

decisions over them. Sure, they might say, the procedure is generally reliable, but it is not reliable 

for me.34 

Finally, it is clear that procedures can fail in predictable or systematic ways. Consider again 

what might be called a doxastic procedure.35 Suppose you want to know which direction is north. 

So you pull out a compass, and conclude that north is wherever the needle points. This procedure is 

highly reliable, and so normally makes your belief about which way is north justified and an instance 

of knowledge. But we know that, given the way compasses work, magnets can make them 

unreliable and cause the doxastic procedure to fail. If you happen to be standing very close to a 

powerful magnet, then the procedure fails predictably, and the belief is not justified or an instance 

of knowledge. The reason, it seems clear, is that the procedure simply does not work in these 

circumstances.  

There are structurally similar cases of procedural failure in the political and criminal justice 

systems. Surely one of the goals of these procedures is securing justice for citizens. But the 

procedures have a number of requirements to succeed. Judges and juries must be impartial. 

Politicians must be free from the influence of corruption. Judges or juries compromised by racist 

                                                
34 Estlund does not rely on the reliability requirement alone. He also takes normative consent to 
make the outcomes of a procedure authoritative. But when the failures are not relatively uniformly 
distributed, the normative consent does not obtain. One way to see this is to ask whether one 
would agree to the procedure, knowing the failure rate and distribution, behind a veil of ignorance. 
35 Doxastic rather than epistemic because Estlund has named his view “epistemic proceduralism.” 
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beliefs, or politicians compromised by the influx of money in politics, lead to predictable failures of 

the procedures they are parts of. These are not, to use Estlund’s term, “honest mistakes.”  

Further, the criminal justice system has mechanisms in place to recognize and correct 

instances of predictable procedural failure. For instance, in the United States, defendants have a 

right to competent legal counsel, and charges can be overturned if they can show that their 

incompetent legal defense caused their conviction. So the proceduralist argument, which often 

employs analogies between political and legal decisions and procedures, must be sensitive to the 

recognition of predictable failure in a particular legal procedure. 

In the context of the enforcement of laws, there are several sources of procedural failure. 

When the legislative procedures fail in the ways discussed above, their outputs are not 

authoritative. This means that the procedure fails to justify or make permissible the enforcement of 

the unjust law. When a police officer’s commanding officers are compromised in some way, the 

procedure used to guide the resources available for the enforcement of laws fails. This is all very 

abstract, but it serves to show how the application of the proceduralist argument can fail to justify 

the enforcement of unjust laws.  

When a procedure does not satisfy one of these criteria, its capacity to make its output 

authoritative is diminished. Some of these failures may not completely undermine the authority of a 

procedure, but even this poses a problem for the proceduralist argument. Again, there are degrees 

of authority. A moderately reliable procedure, or a procedure which unfairly burdens some 

members of the community, or that in particular instances fails in a predictable way, will generate 

only small degrees of authority. This leads to weak, rather easily overridden duties. Since the duties 

to refrain from harming or violating the rights of people are strong, it is far from clear that the 

proceduralist argument licenses the enforcement of unjust laws. I claim that there are clear 
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examples of these procedural failures in actual societies. They are the very things which motivate 

the widespread dissatisfaction with the contemporary state of law enforcement discussed at the 

outset of this paper.  

4. The proceduralist argument against enforcing unjust laws 

Even if the argument offered from the previous section fails to convince those who are 

sympathetic to proceduralism, the view does not justify the enforcement of unjust laws in most 

cases. Proceduralism, perhaps surprisingly, has the potential to justify the failure to enforce a law. 

Proceduralists tend to focus on our deliberative political institutions, like legislative bodies, judges, 

and juries. The enforcement of those laws or decisions is thought to be distinct. But there is good 

reason to take the criminal justice system to constitute one procedure. In actual political 

institutions, members of law enforcement, especially police officers and prosecutors, have 

tremendous influence over when and how laws are enforced. Statutes simply do not give 

prosecutors highly specific instructions on what they must do.36 This is something recognized by 

legislatures and the courts.37 Decisions not to prosecute a crime are not actionable according to the 

                                                
36 This is a cause for concern in many ways. Charge stacking (when prosecutors charge an individual 
action or event with several crimes) greatly increases the likelihood of a guilty plea. This has the 
tendency to undermine the role of appearing before a judge or jury. But, if the proceduralist takes 
our actual procedures to be authoritative, then prosecutorial discretion, though unfortunate, 
cannot be so bad that it undermines the authority of the procedure. 
37 As Natapoff puts it, “underenforcement of criminal law is a subspecies of the U.S. Supreme 
Court's more general constitutional commitment to a "negative liberties" jurisprudence and the 
Court's reluctance to impose positive welfare obligations on the state,” (“Underenforcement”, 
1721). 
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Supreme Court of the United States, nor are decisions made by police officers not to enforce court 

ordered restraining orders.38  

In the United States, the criminal justice system is understood by the courts and legislatures 

as including the enforcement of laws and decisions in the procedure. We should thus take the 

criminal just system to constitute one procedure, and recognize that members of law enforcement 

(including police officers) occupy an important role in that procedure. In fact, police officers and 

prosecutors seem to occupy the most important role. This is because the decision about whether to 

enforce a law, and then whether to prosecute the violation of the law, are the decisions which 

determine in large part whether justice or injustice will obtain. 

Consider the practice of money bail. In many jurisdictions, a defendant can leave jail while 

he awaits trial only if he can post bail. For some defendants, coming up with $1,000 to post bail is 

doable even if it is not easy. For others, it is impossible. They simply do not have $1,000. Suppose 

two individuals are arrested for the same crime, and one can post bail, and the other cannot. The 

one who can post bail will return to work and their family. The other will not, with the result that 

they lose their job and are unable to care for their family. No matter the outcome of their trial, the 

one who cannot post bail will face serious hardship as a result of the arrest. If a police officer has 

good reason to believe that the latter individual should not be punished for violating a law, this 

provides good reason to fail to enforce a law, and not make an arrest. Otherwise, they will be 

doing something that is effectively the same as punishing an innocent person. It is important to 

notice that this punishment occurs even if an innocent verdict is received. 

                                                
38 See United States v. Armstrong, 517 U.S. 456, 464 (1996) and Town of Castle Rock v. 
Gonzales, 545 U.S. 748 (2005). See also Natapoff’s discussion of this issue in her 
“Underenforcement” and Miller’s discussion in his “Challenging Police Discretion”. 
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Consider also the way police respond to protests. In some cases, the police respond heavy-

handedly, making many arrests and escalating situations into violence. In other cases, they disregard 

certain laws (like laws against trespass and loitering) on the grounds that enforcing every law on the 

book would undermine the democratically important activity of political demonstration and 

protest.39 

These examples illustrate the ways in which universal or complete enforcement of laws is 

not desirable. In some cases a police officer will exercise discretion and thereby prevent an 

injustice. When we are evaluating legal procedures to determine whether they tend to get the right 

result, we must include these cases in the success column. This means that the failure to enforce an 

unjust law is one way in which criminal justice procedures succeed, and proceduralists must 

recognize this. But these examples also serve to illustrate a more important point. If the procedures 

we actually have do not meet the authority conditions discussed above, then the outputs of the 

criminal justice system are not authoritative. If the procedures do meet the authority conditions, 

then the failure to enforce some laws is part of the procedure. Thus, there is either no proceduralist 

justification of enforcing unjust laws, or in some cases there is a positive proceduralist justification 

of failing to enforce unjust laws (or in other cases of overcriminalization, of failing to enforce a just 

law which will result in unjust punishment).  

To put it in more systematic terms, my view is that law enforcement discretion is 

permissible when it countervails the biases or other failures of the broader procedure. This is, I 

think, rather widely though implicitly endorsed. If the view is true, it explains why it is in fact good 

                                                
39 Again, see Napatoff’s discussion of this in “Underenforcement”, 1742. 
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for police to disregard laws against loitering during protests. But we should recognize that this 

reasoning applies much more broadly than just to this example. 

5. The deplorable and optimization problems 

Skeptics of political legitimacy and authority often conclude that it is impermissible for 

agents of the state to carry out unjust political decisions on the grounds that they have no 

authority.40 The question does not go away, however, even if we grant that some states do possess 

these properties. And the question in that context, it seems to me, is more interesting and worth 

exploring. My goal for this essay has been to show that it is usually impermissible for members of 

law enforcement to enforce unjust laws, even if those laws have been produced by a legitimate and 

just state. It is impermissible to perform unjust actions. Duties of patriotism, considerations about 

the epistemic position of police officers, and an appeal to reliable procedures fail to override this 

obligation and to establish the conclusion that it is permissible for members of law enforcement to 

enforce unjust laws. This is the case even though some take these arguments to show that soldiers 

may (or must) follow unjust orders in just wars. The proceduralist argument seems to me to be the 

strongest justification of enforcing unjust laws, but there is a proceduralist argument in favor of 

failing to enforce unjust laws. I conclude that in most cases it is impermissible for law enforcement 

to enforce unjust laws.  

By way of concluding, I want to respond to two natural objections to this view and 

emphasize what I take my argument to show. Both objections rest on a concern about the 

consequences of permitting discretion in law enforcement. On one hand, some people, members 

                                                
40 See Huemer’s The Problem of Political Authority: An Examination of the Right to Coerce and the Duty to 
Obey. 



24 

of law enforcement included, have deplorable moral beliefs. Permitting them wide discretion will 

result in moral catastrophe. Call this “the deplorable problem.” On the other hand, another 

objections says that permitting discretion will allow certain bad laws to stay on the books longer 

than they would otherwise. Things will be better in the long run if police officers simply enforce 

the laws on the books. Call the this “the optimization problem.”  

We can imagine, say, a TSA agent having reservations about policies which prohibit racial 

profiling. The government does not have a perfect track record of protecting citizens from terrorist 

attacks, and they may believe that a dearth of racial profiling is one cause of this. Thus, they 

conclude, they are permitted or even obligated to disregard the policy, and engage in racial 

profiling. If members of law enforcement are, in some circumstances, morally permitted to enforce 

(what they deem to be) unjust laws, there will be cases where members of law enforcement are 

required to disregard laws or policies. 

One easy response is that I’m not arguing that it is permissible for members of law 

enforcement to act immorally. My argument would not license this behavior.41 There is, however, 

a way that this is indeed a problem for my view. But it is not a special problem. Proponents of the 

analogue to Walzer’s view, the view that agents of the state are nearly always permitted to carry 

out unjust orders provided certain minimal constraints are met, face a very similar problem. For if 

we modify the above example so that the policy requires that TSA agent engages in racial profiling, 

then this position permits or possibly requires them to commit the injustice. The epistemic and 

                                                
41 There is of course the problem of disagreement and uncertainty about what is in fact immoral. I 
fully recognize this worry, but see no way around it for a view which posits an independent 
standard of justice. Rawls, for instance, recognizes that civil disobedience is permissible in some 
cases. He too faces this problem, but in my view rightly does not abandon his position in light of it. 



25 

proceduralist positions both license the enforcement of unjust laws as well. If agents can simply 

defer to their superiors or governments, or if the procedure which produced the racial profiling 

policy meets the authority requirements, then the TSA agents will be permitted or required to 

engage in racial profiling. Finally, the “correctness” position defended by Brennan and McMahan 

face the same problem that my view faces, namely that in some cases an agent with deplorable 

views about justice will take themselves to be justified in enforcing an unjust law or failing to 

enforce a law that justice in fact demands is enforced.  

So, there is a real problem here. But it is not one that is at all unique to my view. It is, 

rather, simply a feature of political institutions: sometimes there will be miscarriages of justice that 

are the result of institutional failures of some kind or another. There is no getting around this 

problem. And when we think of the enforcement of morally heinous laws, it is not obvious that the 

claim that members of law enforcement may disregard unjust laws is more dangerous than 

competing views.  

Consider now the optimization problem. Perhaps one reason why unjust laws stay on the 

books is that they are enforced only on politically marginalized groups. If drug laws were 

stringently enforced in Georgetown and the affluent suburbs of Washington, D.C., rather than in 

less affluent, less politically empowered minority communities, those laws might have been short-

lived. Thus, discretion in law enforcement leads to suboptimal criminal justice systems.  

I do not know what optimally just political institutions look like.42 I suspect that the 

criminal justice system would be less just in a world with no police discretion. The law is a blunt 

                                                
42 In fact, it may be impossible to say what they look like. See Gerald Gaus’s discussion of this in 
The Tyranny of the Ideal. 
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instrument. Again, the need for discretion is recognized in police codes of ethics.43 But, I am not 

claiming that the criminal justice system can be optimized if police officers disregard laws they take 

to be unjust.44 The focus in this paper is simply the permissibility of enforcing unjust laws in 

otherwise just societies. Police departments ought to, in general, enforce the laws passed by just 

political institutions. When the institution makes a mistake, however, and passes an unjust law, 

members of law enforcement are not automatically guaranteed to be justified in enforcing it.  

One of the key features of successful governments is the separation of power. If one 

institution is in charge of legislation, and another in charge of enforcing the legislation, we 

minimize the abuses of power that are the inevitable risk of granting some the authority to enforce 

laws. Unfortunately, we can only ever hope for an approximation of the separation of power. No 

set of rules will be so well crafted that it can be blindly enforced and the need for intelligent 

judgement goes away.  

It is not a realistic objection to make to a theory of law enforcement ethics that it permits 

or requires that law enforcement officers use discretion. What we want to do is make our rules as 

immune to unjust enforcement as possible, and recognize that it is permissible to fail to enforce 

them in some occasions. Certain institutional changes will to some extent mitigate the deplorable 

and optimization problems. What a plausible theory of law enforcement ethics calls for, then, is an 

explicit recognition of the fact that the enforcement of unjust laws is often impermissible. It is up to 

                                                
43 Executive Committee of the International Association of Chiefs of Police. 1989.  
44 In fact, prosecutorial discretion is widely regarded as seriously harmful. This does not, by itself, 
undermine my position. Consider that the dearth of judicial discretion created by mandatory 
minimum sentencing policies are also regarded as seriously harmful. 
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a theory of just institutions to recommend institutional changes that are compatible with the moral 

obligations of law enforcement. 
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